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INTRODUCTION
Summary
To ensure prudent fiscal discipline on the spending of public funds, sections 15 and 107 of the PFM ACT mandate
the national and county treasuries, respectively, to enforce principles of fiscal responsibility. These specific
conditions were introduced to control the level of resources that can be spent on recurrent costs. Therefore, most
of the conditions provided in the PFM Act are aimed at ringfencing resources that can be allocated to the
development budget. Both levels of government are required by law to ensure compliance with these budget
conditions, but our analysis finds that compliance by county governments may depend on various factors beyond
their control. For example, a variation on the number of staff and pending bills inherited from defunct local
authorities.

Both levels of government are more disciplined at the allocation stage compared to actual budget implementation.
During the review period, both national and county government expenditures continued to swell slowly. By FY
2017/18, in three counties, Taita/Taveta, Nairobi City and Kisumu, recurrent expenditures amounted to more than
90% of their total county expenditures. In the long term, this tendency might force some county governments to
borrow funds to finance their capital projects which article 212 of the 2010 constitution and PFM Act 2012 section
140 and 141 allows. In the past financial years, there have been stalemates on the SENATE in revenue sharing
among counties which can contribute to the concerns on compliance of fiscal responsibilities. The government
agencies do not agree on the revenue growth factor. 1 Though there is compliance with the requirements of Article
203 of the Constitution of Kenya 2010, even so, the Division of Revenue Acts (DoRA) has always used the older
than what the law requires on approved nationally shareable revenue giving counties an allocation of more than
30% in the four years reviewed.

The PFM Act 2012 and its subsequent national and county regulations added in 2015 provided a wage bill ceiling
on two different instances, but it is unclear which should be considered the correct base as the two scenarios give
differing results in the analysis. The four national government institutions: the Controller of Budget
(implementation reports), Kenya National Bureau of Statistics (KNBS) (economic surveys), Salaries and
Remuneration Commission (SRC) (wage bulletins), and National Treasury (budget policy statements) gave different
wage bill figures for the national government. While the yearly wage bill from SRC wage bulletins was more than
500 billion, the extra documents they refer to need to be accessible in the public domain. However, as provided by

1

https://www.internationalbudget.org/wp-content/uploads/how-much-should-kenya-counties-receive-2018-19-ibp.pdf
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the economic surveys (KNBS), the county governments wage bill has been lower than what the county
implementation review reports (COB) provide.

Finally, at the actual implementation stage, only one county complied with the personnel emoluments ceiling in FY
2015/16. Moreover, all eight counties that were formerly provincial headquarters did not comply with the
personnel emoluments ceiling beyond FY 2015/16. These counties might have had a higher wage bill than other
counties as they might have inherited more staff from defunct local authorities. In the same way, the six counties
that had their equitable share slashed in FY 2017/18 failed to adhere to the actual development expenditure
ceiling, implying that unsteady revenue to county governments has a major impact on adherence to budget
ceilings.

Background
The Constitution of Kenya 2010, and the Public Finance Management Act, 2012 set several budget conditions to
manage how national and county governments allocate and spend public funds. For example, the Constitution of
Kenya 2010 article 210(2) and (3) provides that county governments should receive at least 15% of the total
national government's most recent audited and approved revenue every financial year. This was a limit set to
ensure that the sub-national governments would receive a certain basic minimum of resources to provide services.
It was also meant to limit the discretion of the national government role on how much money should be devolved
to county governments.

Budget conditions,2 as they are referred to in some contexts, are meant to provide checks that will ensure that the
processes of budget prioritization do not become a challenge to sound fiscal policies. The formulation and
execution of budgets have become more open and inclusive in the past few decades, and that means the budget
priorities are no longer a preserve of experts in national or now county treasuries. The political characteristics of
budgets also mean that budgets are prone to changes that might affect the government's long-term objectives. For
example, in many decentralized countries, local assemblies have substantial powers to amend budgets according
to local priorities. Therefore, budget ceilings are common where there is little fiscal space for new priorities, poor
discipline, and where processes of developing annual fiscal budgets are not very predictable. There is also an
assumption that fiscal rules are unlikely to be effective in countries where expenditure assignments are not clear,

2

This paper considers both budget conditions imposed at national and subnational levels. Fiscal rules at subnational level. Can
they promote fiscal discipline? https://www.oecd.org/gov/budgetin g/43469443.pdf
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subnational governments do not enjoy an adequate base of own-source revenue, and intergovernmental transfers
are not properly assigned.3

In summary, budget ceilings are set for several reasons:


To assert fiscal discipline within government ministries and departments,



To improve the strategic allocation of government resources and



To establish a threshold for future budgetary allocations.4

This study sought to highlight whether national and county governments have been able to adhere to all the
budget ceilings set out in Kenya’s fiscal laws. Also, it looks for any sanctions that are provided in cases where the
budget conditions are not followed. It further elaborates on why some counties complied with the fiscal rules set
out in the Public Finance Management Act 2012 – and others did not. Lastly, the paper looks at several examples
from other countries around the motivation for budget conditions and the sanctions that exist.

What we did
The study focused on ceilings that are set in the constitution, the PFM Act 2012 and regulations for national and
county governments. All the ceilings that were analyzed are listed in Table 1. We then analyzed data covering a
period of four financial years 2015/16, 2016/17, 2017/18 and 2018/19. The data was collated from several official
government documents, including:

3
4

1.

National and County Budget Implementation Review Reports from the Office of Controller of Budget,

2.

National Treasury Quarterly Economic and Budgetary Review Reports,

3.

Budget Policy Statements,

4.

County and National Budget Review and Outlook Papers,

5.

The Kenya Gazette,

6.

Division of Revenue Bills and Acts,

7.

Salaries and Remuneration Commission wage bulletins,

8.

County allocation revenue acts, and

Pg.8 https://read.oecd-ilibrary.org/governance/fiscal-rules-for-subnational-governments_budget-v6-art17-en#page10
Common Practices in Setting Expenditure Ceilings within National Budgets by William Dorotinsky and Joanna Watkins, year?
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9.

Economic Survey 2018

Table 1: The list of ceilings
No.

Type

Budget Ceiling

Act/Article

Details

Observations

Constitution of Kenya
2010 Article 203.

(2) For every financial year,
the equitable share of the
revenue raised nationally
that is allocated to county
governments shall be not
less than 15% of all revenue
collected by the national
government.
(3) The amount referred to
in clause (2) shall be
calculated based on the
most recent audited
accounts of revenue
received, as approved by
the National Assembly.

This ceiling ensures
that sub-national
governments receive a
minimum share of the
nationally raised
revenue to provide
services with the
functions devolved to
them.

(a) The county government’s
recurrent expenditure shall
not exceed the county
government’s total revenue.

This ceiling has been
captured only in the
PFM Act 2012. This
rule has not been
considered in the PFM
regulations 2015.

(b) Over the medium term, a
minimum of 30% of the
county government’s
budget shall be allocated to
the development
expenditure.

The PFM regulations
2015 set this limit on
the actual
development
expenditure.

(c) The county government’s
expenditure on wages and
benefits for its public
officers shall not exceed a
percentage of the county
government’s total revenue
as prescribed by the County
Executive member for
finance in regulations and

This limit is based on
two instances: the
total county
government revenue
(PFM Act) and the
equitable revenue
(National PFM
regulations). The
revenue referred to

County Government's

1

2

3

4

Vertical
Revenue
Sharing
Rule

Equitable Share

Expenditure
Rules

Recurrent
expenditure as a
share of the total
county revenue.

Development
expenditure to the
county
government's
budget.

Public Finance
Management Act 2012
-107 (2)(a)(b) (c) and
Public Finance
Management legislative
supplement No.18 of
2015 section
25(1)(a)(f)(g).

Wage bill to total
county
government's
revenue.
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approved by the County
Assembly.

here excludes coal and
oil revenues.

The county PFM regulations
2015 set the limit not to
exceed 35% of the total
county revenue.

Compensation of
county employees to
Equitable revenue
share.

County Assembly
expenditures to total
county government
revenues or twice
personnel
emoluments of that
county assembly

5

Public Finance
Management
Legislative Supplement

Compensation of county
government employees
shall not exceed 35% of the
county of government
equitable revenue share.

The limit has been set
on equitable revenue
share.

Public Finance
Management
Legislative Supplement
No.17 of 2015-part xviii
Miscellaneous.

The approved expenditures
of a county assembly shall
not exceed 7% of the total
revenues of the county
government or twice the
personnel emoluments of
that county assembly,
whichever is lower.

This is one of the
ceilings, but it has
been left out in this
paper.

The National Government.

1

2

Expenditure

National
government
development
expenditure to a
total budget

Public Finance
Management Act 2012
Section 15 (2)(a)(b) and
Public Finance
Management
Legislative

Over the medium term, a
minimum of 30% of the
national and county
governments' budget shall
be allocated to the
development expenditure.
The national regulations
2015 states the national
government expenditure on
development shall be at
least 30% of the national
budget.
The national government’s
expenditure on wages and
benefits for its public
officers shall not exceed a
percentage of the national
government revenue as
prescribed by regulations.

Wage Bill to total
national
government's
revenue.

The national government
regulations 2015 set it not
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The national
government PFM
regulations 2015 set
the limit to the
national government.

This ceiling is based on
two different
instances. The first
instance is to national
government revenue,
and two is to
equitable revenue
share.

to exceed 35% of the
national government's
equitable share of the
revenue raised nationally
plus other revenues
generated by the national
government pursuant to
Article 209(4) of the
constitution.
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Compensation of
national government
employees to
Equitable revenue
share.

Compensation of national
government employees
shall not exceed 35% of
national government
equitable revenue share.

NATIONAL GOVERNMENT REVENUES and EXPENDITURE
The budget conditions in the PFM Act and its regulations for the Kenyan system are spread across national and
county levels. Some studies show that there is an association of greater fiscal autonomy with higher subnational
budgetary discipline5 and that fiscal rules are more suited to sub-national governments than to national
governments (Corsetti and Roubini, 1996; Bayoumi and Eichengreen, 1995).6 In Kenya, nationally-raised
government revenue is used for several expenditure lines, including debt payment, salaries of constitutional
offices, and pensions settled as a first charge. Then the remaining funds are shared between the national
government and the 47 county governments. Each level of government prepares its budget shaped in one way or
the other by these fiscal rules. As shown in Figure 1, a big share of the nationally-raised revenue remains at the
national level as its equitable share. Also, the proportion of the equitable share allocated to the national
government has held steady over the period reviewed but with some growth.

5https://ec.europa.eu/economy_finance/publications/economic_paper/2013/pdf/ecp501_en.pdf
6http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.847.1129&rep=rep1&type=pdf
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Figure 1: The proportions of nationally shareable revenue for FY 2015/16 to 2018/19
The Shareable Revenue-National and County Governments forFY 2015/16 to 2018/19
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Source: Division of Revenue Acts, 2015-2018

The share of the recurrent budget at the national government level has been rising for both approved allocation
and actual expenditure, as in Error! Reference source not found. On the other hand, absolute development figures
rose in FY 2016/17 from figures of FY 2015/16, dropped in FY 2017/18 and slightly rose again in FY 2018/19.
Notably, the proportions for recurrent and development keep fluctuating up and down.

Table 2: The national government allocations and actual expenditure for recurrent and
development

Source: 1st and 4th Quarter National Budget Implementation Review Reports from FY 2015/16 to 2018/19.
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CEILING 1: The national and country governments
should allocate at least 30% of their total budget to
development.
The PFM Act 2012 and its regulations 2015 require that national government and county governments allocate at
least 30% of their budget to capital expenditure. Historically, Kenyan public budgets have been heavily recurrent. A
key objective for decentralization was to ensure there was equitable development across the country and even
within counties. Therefore, this process ensures that government budgets allocate a certain minimum proportion
of the budget to capital projects.

CEILING 1.1: Compliance by the national government on the budget
rule calling for at least 30% on development expenditure.
In Figure 2, the proportions for the allocated estimates in four financial years, 2015/16 to 2018/19, and actual
expenditures for the three financial years 2015/16 to 2017/18 are captured.

In the four years reviewed, the national government had an average of 32% allocated to development (capital)
expenditure. At the actual implementation stage, the average for the four years reviewed was 26%. This implies
that the national government adhered to the rule at the allocation level on average and was non-compliant at the
actual implementation stage. Therefore, the low adherence to the ceilings contributes to poor budget credibility.

On the individual financial years, the capital expenditure allocated in FY 2016/17 was the highest of the four years
with 820.2 billion, and this is also the case for actual expenditure with 602.3 billion. In FY 2017/18, the
development allocation was 642.9 billion, and actual spending was the least at 425.8 billion, as in Table 2. These
figures are proportionally captured in Figure 2.

As noted in Figure 2, the allocation proportions for the national government were constant in the first two
financial years, with each at 37% and in compliance with the rule; but in the last two years, the minimum
development rule was breached as the proportions to capital expenditure were less than the required minimum
threshold of 30%. At the actual implementation stage, the national government breached this fiscal rule in three
fiscal years but not in FY 2016/17.
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Figure 2: Trends for recurrent and development allocations and expenditure to total revenues
and expenditure from FY 2015/16 to 2018/19.
Trends in Gross Estimates Allocated to Recurrent and Development from FY 2015/16 -2018/19
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Source: Controller of Budget 1st and 4th Quarter Budget Implementation Review Reports from FY 2015/16 to FY 2018/19.

Why national government breaches the fiscal rule on minimum
development expenditure.
To realize the community's wishes requires the discipline of budgets, from the planning process to implementation
and accountability,7 contrary to our analysis. There is clarity that the national government significantly fails to
comply with the fiscal rules at the actual implementation stage. This can be attributed to the revision of budgets
through supplementary budgets where the original allocation to capital expenditure is reduced while recurrent
allocations are increased. Figure 3 shows an example of 2017/18, where the development estimates were reduced
by KSh. 40.2 billion, while the recurrent estimates went up by KSh. 24.06 billion. The sharp drop in the proportion
of actual development from 31% to 22% in FY 2016/17 and FY 2017/18, respectively, may be attributed to cutting
on development expenditure. Further, supplementary budgets slashing down previously allocated funds to
development may lead to negative impacts like low revenues collected in the next financial years due to slow
implementation of capital projects and shifting priorities, which could have contributed to the generation of more
revenue.

7https://www.researchgate.net/publication/324082894_Budgetary_discipline_factors_that_influence_it_Study_case_in_Minist

ries_of_Indonesia
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Figure 3: Supplementary budget cuts KSh. 40 billion from development expenditure in FY
2017/18.

Source: Parliament-Supplementary order paper No. 37-2017/18- Thursday, April 26 20188.

COUNTIES REVENUES AND EXPENDITURE
County governments revenue sources
Local governments often have limited revenue bases and are often dependent on fiscal transfers from the central
government. In developed countries, around a third of total revenues are raised by subnational governments,
whereas in developing countries, the amount raised by subnational governments is only around 14% of total
revenues.9 The Kenyan counties have two major sources of revenue: the national transfers, which contribute more
than 70% to the county's revenue basket and own-source revenues (OSR) with an expectation of around 14%
yearly approval level and ten per cent at the actual level. In the late 2000s, subnational governments in developing
countries relied on transfers to finance 62% of their budgets, on average (Gadenne and Singhal, 2014), which is
8

http://www.parliament.go.ke/sites/default/files/2017-05/THURSDAY_APRIL_-_26-042018_SUPPLEMENTARY_ORDER_PAPER.pdf
9 https://www.odi.org/sites/odi.org.uk/files/resource-documents/11063.pdf

13

less than what the Kenyan counties receive. Also, counties receive conditional grants from the national
government and donor grants as well.10 Figure 4 shows the percentage shares contributed by each source to the
projected revenue and the actual revenues collected for the period reviewed. 11

The equitable share contributes the highest proportion of the revenues going to counties each financial year. In FY
2015/16, the proportion of equitable share to all the revenue to counties was 84%, and in the following two years
was 85% and a slight drop to 84%in 2018/19. Actual absolute amounts and proportions of own-source revenue
continue to decline by one percent over the first three-year period reviewed despite the automated county
revenue collection system.

Figure 4: Counties revenue estimates and actual revenues

Actual Revenue Available

Approved Revised Revenue Estimates
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Source: 1st Quarter County Budget Implementation Review Reports FY 2015/16 to FY
2018/19 & County Allocation Revenue Acts FY 2015/15, 2016/17 & 2017/18.
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Equitable Share/National Transfer

FY 2016/17
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Local Revenue/Own Source Revenue

FY 2018/19

Conditional Allocations including all grants

Source: 4th Quarter County Budget Implementation Review Reports FY 2015/16 to FY 2018/19.

As in Figure 4, only the conditional grants that are disbursed to counties as cash grants have been considered, and
at both allocation and actual received funds, the proportions are around five percent of the total revenues.
Moreover, counties also have unutilized funds from the previous financial years, which are usually brought forward
and utilized by counties to run their services, especially in the first two months of the year when disbursement is
usually very low or non-existent. Counties usually have about 30 billion remaining in their County Revenue Fund

10

http://www.kenyalaw.org/lex/actview.xql?actid=Const2010- 202 (2) County governments may be given additional allocations
from the national government’s share of the revenue, either conditionally or unconditionally.
10 No data was available on donor related grants that were disbursed directly to counties.
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(CRF) Accounts at the end of each financial year, as shown in Table 3. This forms part of the revenue available to
county governments though some counties neither reports nor budget for these public funds.

Table 3: Counties unspent balances from FY 2015/16 to 2018/19
Cash Balance -Brought Forward (Ksh. Billion)
Cash Balance from previous financial year

FY 2015/16
36.1

FY 2016/17
37.19

FY 2017/18
25.75

FY 2018/19
48.36

Source: County Budget Implementation Review Reports FY 2015/16 to FY 2018/19.

County government expenditures
On average, counties allocated 60.2 per cent of their budget to recurrent expenditure in the four fiscal years from
2015/16 to 2018/19. However, this rises to 69.9 per cent after implementation. On the other hand, the
development proportion at the allocation level was 39.8% which then dropped to 30.1% at the actual expenditure
level, as in Figure 5.

Table 4: Counties allocation and expenditure
ALLOCATION
AND
EXPENDITURE

Recurrent
Development
Total

FY 2015/16
Budget
Estimates
200.38
160.7
361.08

Actual
Expenditure
191.85
103.45
295.3

FY 2016/17
Budget
Estimates
222.3
168.1
390.4

Actual
Expenditure
215.71
103.34
319.05

FY 2017/18
Budget
Estimates
258.1
141.6
399.7

Actual
Expenditure
236.94
66.89
303.83

FY 2018/19
Budget
Estimates
297.7
185.76
483.46

Actual
Expenditure
269.0
107.4
376.4

Source: 1st and 4th Quarter County Budget Implementation Review Reports from FY 2015/16 to FY 2018/19.

CEILING 1.2: A minimum of 30% of the total county budget should be
utilized on capital expenditure.
The PFM Act requires that counties allocate at least 30% of the budget to development spending over the medium
term. This means recurrent expenditure such as salaries and running costs have a hard ceiling. In FY 2017/18
counties’ capital expenditure as a share of the total budget was 22%. This was ten percentage points lower than
the 32% share at the point of allocation. However, it improved in 2018/19, where the development expenditure
was 28.5%. According to the PFM Act and regulations, a minimum of 30% of the county government budget
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should be utilized on development expenditures12 at allocation and actual implementation levels. It is not clear
why the PFM Act sets the base on budget allocation while the PFM regulations set the base on actual
expenditure.13

In general, counties have always allocated more than 30% of their budget to development spending. Also, in two
out of the four years analyzed, the proportion spent on development was above 30%. Notable, from Table 4 the
recurrent expenditure steadily rose in the four years analyzed whereas development expenditure was unsteady.
The debt accumulation from the previous year, especially the pending bills, poses challenges in fiscal rules since
counties will have to offset the rising recurrent and development obligations, which negatively affects the
development allocation and implementation. Counties keep struggling to beat the minimum required threshold on
development expenditure. Discipline requires control. Mardiasmo (2009) explains that control in the planning
stage is needed to plan activities to be implemented in line with the vision and the mission of the organization.
Control in the budget planning stage is also to avoid overspending, underspending, and misappropriation in the
allocation of budget, and in FY 2017/18 and 2018/19, counties failed to utilize 52 and 40%, respectively, their
capital budget. This is around half of their development budget, besides contributing to fiscal indiscipline. Most
counties salvage themselves on the ballooning wage bill in their counties as an excuse for not complying with this
fiscal rule; others blame the low outturn on local revenue.

12

Development expenditure comprised of the costs incurred to create assets that provides long-term public goods, including
roads, hospitals, schools and airports. Such expenditure tends to cover the construction of buildings, installation of information
technology equipment and other long-term equipment’s.
13 http://www.kenyalaw.org/lex/actview.xql?actid=No.%2018%20of%202012- 107 (b) over the medium term a minimum of
thirty percent of the county government’s budget shall be allocated to the development expenditure while
http://kenyalaw.org/kl/fileadmin/pdfdownloads/LegalNotices/35PublicFinanceManagement_CountyGovernments_Regulations
2015.pdf 25 (g) pursuant to section 107(5) of the Act, if the county government actual expenditure on development shall be at
least thirty percent in conformity with the requirement under section 107(2)(a) of the Act.
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Figure 5: Trends of proportions of approved allocations and actual expenditures
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Declining: Counties adhering with a minimum of 30% development
ceiling.
At the individual county level, the picture is different in terms of how counties adhere to the ceiling on the capital
expenditure at the points of budget approval and actual spending. The drivers of this may vary from county to
county due to contrasting priorities and historical factors such as inherited staff costs. As shown in Figure 6,
almost all counties at the allocation stage performed above the development minimum limit of 30% resulting in
good conformance with the PFM Act requirements. In FY 2015/16, all counties complied at the allocation level, and
only seven failed to comply in FY 2017/18. However, at the actual expenditure stage, the conformance on the limit
dropped from 32 counties in 2015/16 to 26 counties in 2016/17 and further dipped to nine counties in 2017/18
before rising to 18 counties in 2018/19. This is a good indication that many counties struggle to obey the rule and
that this problem is getting worse over time.
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Figure 1: No. Of counties adhering vs those not adhering to minimum of 30% ceiling on
development spending

Source: IBPK data analysis. Data 1st and 4th quarter county budget implementation review report FY 2015/16 to FY 2018/19.

The performance trends of individual counties on development
expenditure ceiling
The highest proportion of development allocation and actual expenditure declined over the review period. Based
on Table 5, 69% was allocated to development expenditure in 2015/16 by Turkana County, but this declined to
63% at the actual expenditure stage and was highest amongst 47 counties on development. Further, in 2016/17,
Turkana County allocated development expenditure the highest share at 62%. But during the actual expenditure, it
declined to 55%. In FY 2017/18, Mandera county had the highest development allocation and actual development
expenditure at 47 and 41%, respectively. Kwale allocated 61% to development which was the highest in 2018/19
but only managed to utilize 34% of their budget on development. In the first three years, Taita-Taveta incurred the
least actual expenditures on development. In 2018/19, Taita-Taveta improved and spent 26% of its budget on
development. From Table 5, the top and bottom ten counties with the highest and least spending on development
expenditures have their approved development budgets higher than the actual spending on development. This
means counties do not stick to their allocation’s expenditures due to low revenue outturns, which may change the
priorities through supplementary budgets, slow implementation, etc.

18

Table 5: Top and bottom ten counties on development proportions: Allocations and actual
spending
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Mandera County adhered to minimum development ceiling as TaitaTaveta breached it.
Mandera county is one of the counties that have complied with development allocation and actual spending over
the period reviewed. This implies that Mandera county capital spending conformed to the PFM Act 2012 107
(2)(b)14 and PFM Act subsidiary legislations 25 (1)(g)15 requirements. On the contrary, Taita-Taveta violated these
set limits at the actual expenditure stage in the four years reviewed, implying that they failed to implement their
budget in accordance with the requirements of PFM Act laws. A few other counties violating this rule are Nairobi,
Kiambu, Vihiga, Nakuru, Kisumu, and Elgeyo Marakwet, as in Table 5.

Turkana County is one of the counties where development expenditure has drastically dropped from 69% in
2016/17 to 35% in 2017/18 and 39% in FY 2018/19 at the allocation stage. At the implementation stage, Turkana
County’s development expenditure has consistently dropped from 63% to 16% in FY 2015/16 and FY 2018/19,
respectively. This implies that Turkana County is among the counties with low budget fiscal discipline as it violated
the PFM rule on the minimum development expenditure set limit of 30% in FY 2017/18. Turkana County purports
on the rising wage bill in their County Fiscal Strategy Paper 2018, they have further highlighted plans to carry out
staff rationalization, payroll cleansing and trimming of excess staff to contain the rising wage bill,16 and this seems
to have failed as the county’s development expenditure further diminishes in FY 2018/19.

14

PFM Act 2012 http://www.kenyalaw.org/lex//actview.xql?actid=No.%2018%20of%202012
PFM Act Subsidiary Legislations. Special Issue, Legal Notice No. 35, Legislative Supplement No. 18
http://kenyalaw.org/kl/fileadmin/pdfdownloads/LegalNotices/35PublicFinanceManagement_CountyGovernments_Regulations2015.pdf
16 Paragraph 170-The County Government will institute measures to contain the public wage bill and release needed resources
for development funding. These would include payroll cleansing, staff rationalization, identification and trimming off of excess
personnel; The County will encourage proper and transparent use of resources and encourage quality service delivery to the
people of Turkana County.(further can be found here) https://turkana.go.ke/wp-content/uploads/2018/07/FINALTURKANACFSP-2018.pdf.
15
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Table 5: Compliance by counties that received an increment of more than a billion and those
that were cut in equitable share in 2016/17 to 2017/18

Source: 1st and 4th Quarter County Budget Implementation Review Reports FY 2015/16- FY 2017/18

In FY 2017/18, when CRA reviewed the first equitable sharing formula, the second formula gave seven counties an
increment of more than one billion and six counties saw their equitable share slashed from the previous year.
From the seven counties that received an increment of more than one billion from their previous financial year,
only two complied with the ceiling in FY 2017/18 and five complied in FY 2018/19, implying a remarkable
improvement in counties receiving more funds. Unfortunately, counties whose equitable revenue was cut were hit
hard by this ceiling, and none has complied from then, as in Table 6.

Table 7: Adherence of minimum development ceiling by counties falling on upper and lower
quartile, based on their equitable share.

Source: 1st and 4th Quarter County Budget Implementation Review Reports FY 2015/16 to FY 2018/19
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The analysis of the compliance of counties falling in the upper and lower quartiles is in Table 7. From this table, the
top ten of 12 counties out of 47 fell on the upper quartile (75 th-100th) percentile as 11 counties felled on the lower
quartile (0th-25th) percentile. The dark yellow shaded cells represent compliance, while the non-shaded cells
represent non-compliance. In both scenarios, the compliance at actual development expenditure has been
dropping over the period reviewed, with counties falling on the lower quartile most hit by breaching the
development expenditure ceiling. In FY 2015/16, five out of ten counties complied, which dropped to four and
then only one county in FY 2016/17 and 2017/18, respectively, and three in FY 2018/19. This implies that counties
falling on the upper quartile were more likely to comply as compared to counties on the lower quartile based on
the equitable share they received, and this could potentially signal that implementation is weak or that
subnational rules are introduced where fiscal performance is weaker. Another possible explanation is that
subnational rules might not be enough to ensure good performance when spending mandates of subnational
governments are underfunded.17

Counties - formerly provincial headquarters: How likely are they to
comply with the minimum development expenditure rule?
Table 6: Counties that were formerly provincial headquarters: compliance with minimum 30%
ceilings

Source: IBPK Analysis, Data from 1st & 4th Quarter County Budget Implementation Review Reports from FY 2015/16 to FY 2018/19

As from Table 8, only one county in 2016/17 and 2017/18 failed to comply with the minimum development ceiling
at the allocation stage. However, in the actual implementation, only one county complied in 2017/18 and two
counties in 2018/19. Despite that, Kakamega county has complied at both allocation and actual expenditure levels

17

Pg. 38 https://ec.europa.eu/economy_finance/publications/economic_paper/2013/pdf/ecp501_en.pdf
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throughout the four-year reviewed period. This incompliance might be explained by the fact that these counties
might have inherited a huge number of devolved staff with a higher wage bill as compared to other counties that
were starting up from scratch during the kick-off of devolution.

Table 9: Compliance by top ten and bottom ten counties based on total four-year percentile cash balances from previous financial year – FY 2015/16, 2016/17, 2017/18 and 2018/19
FY 2015/16

No.

County
1
2
3
4
5

6
7
8
9
10

Nakuru
Makueni
Turkana
Mandera
Kwale
Kitui
Kilifi
Kakamega
Meru
Baringo

FY 2016/17

FY 2017/18

FY 2018/19

Approved
Actual
Approved
Actual
Approved
Actual
Approved
Actual
Percentile Rank for
Development Development Development Development Development Development Development Development to the Total Cash
to Total County to Total Actual to Total County to Total Actual to Total County to Total Actual to Total County Total Actual
Balances in Four
Budget
Expenditure Budget
Expenditure
Budget
Expenditure Budget
Expenditure
Years
Top Ten Counties Falling on the Upper Quartile Based on Total Cash Balances in Four Years as Carried Forward from Previous Finnacial Years.
39%
21%
39%
19%
38%
17%
44%
15%
100%
53%
27%
53%
45%
39%
22%
37%
31%
98%
69%
63%
72%
55%
35%
24%
39%
16%
96%
60%
57%
69%
57%
50%
41%
52%
48%
94%
63%
56%
63%
35%
49%
33%
61%
34%
91%
53%
51%
49%
42%
41%

48%
44%
43%
27%
27%

47%
53%
51%
38%
40%

44%
44%
48%
27%
28%

37%
33%
48%
30%
40%

36%
33%
37%
12%
19%

42%
41%
48%
30%
46%

33%
37%
41%
27%
21%

Bottom Ten Counties Falling on the Upper Quartile Based on Total Cash Balances in Four Years as Carried Forward from Previous Finnacial Years.
Tharaka-Nithi
38
41%
29%
32%
20%
36%
30%
33%
30%
39 Bomet
44%
45%
30%
31%
31%
18%
40%
30%
40 WestPokot
38%
37%
35%
33%
32%
22%
31%
29%
41 NairobiCity
36%
17%
33%
15%
33%
9%
34%
20%
42 Samburu
37%
32%
39%
30%
32%
15%
36%
18%
43 HomaBay
36%
33%
35%
25%
31%
21%
36%
18%
44 Kiambu
33%
22%
31%
23%
30%
17%
39%
32%
45 Taita/Taveta
31%
15%
32%
12%
30%
6%
34%
26%
46 Isiolo
44%
34%
40%
37%
36%
34%
40%
23%
47 Mombasa
38%
32%
31%
30%
32%
28%
37%
25%
Total Average
45%
35%
42%
32%
35%
22%
39%
29%

89%
87%
85%
83%
81%

21%
19%
17%
15%
13%
11%
9%
6%
4%
2%

Source: IBPK Analysis, Data from 1st & 4th Quarter County Budget Implementation Review Reports from FY 2015/16 to FY
2018/19.

From Table 9, the dark yellow highlights represent compliance, while white represents non-compliance. Notably,
there are more counties with high cash balances complying with the development minimum ceiling at the actual
implementation level compared to counties with a low cash balance from the previous financial year.
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Why counties failed to adhere to the development minimum ceiling
Counties have varied reasons why they are not complying with the minimum ceiling rule for development
spending. While some common reasons like high and rising wage bills have been highlighted in the County Budget
Review and Outlook Papers and County Budget Implementation Reports, there could be more unfolded issues
contributing to these high recurrent costs.

In the case of Nairobi City County, the approved budget has always had a development budget that is above 30%.
However, it never adhered to the ceiling on actual development expenditure during the three years reviewed. The
actual share of the budget spent on development reduced each year. It dropped from 17% in FY 2015/16 to 15% in
FY 2016/17 and further dipped to 6% in FY 2017/18 – all below the minimum bar of 30%. Nairobi City County’s
challenge is the wage bill, which is likely to be contributing to the highest recurrent expenditures, which stand at
94% as of FY 2017/18 and has been rising in the reviewed period. The Nairobi County CBROP 2017/18 noted a
shortfall in revenue and delay in the procurement process that affected the development projects leading to slow
and low implementation.

However, Nairobi is one of the counties that inherited a huge workforce at the beginning of devolution. The county
council had a wage bill of KSh 3.8 billion for council workers who were now part of the county. The county also got
a wage bill of KSh 4.6 billion as the cost of staff devolved from the national level. Also, the cost of the new county
structures was a cost that the county had to incur, and Nairobi’s cost for these positions and structures was KSh
1.6 billion in 2015/16 when CRA started compiling the costs. Therefore, the county had a wage bill of KSh 5.4
billion that was not within its control. But this county is faced with a high wage bill which in 2017/18 was at about
60% of the total actual county budget, as captured in Figure 7 and the analysis.

Figure 2: Wages and salaries - Nairobi City County budget review and outlook paper

Source: Nairobi City County CBROP 2017/18.
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Kiambu is another example of a county that tends to contravene the rule on minimum development expenditure.
Like in the Nairobi case, Kiambu’s CBROP FY 2015/16 publishes reasons such as inadequate funding for planned
projects and further explains the low share of development spending in the spent budgets. It also brings up the
issue of the high wage bill inherited from the defunct local authority and devolved staff from the national
government as a reason for the violation of fiscal rules. Other reasons noted in CBIRR 2017/18 are the decline in
both local revenue and the low absorption of the capital expenditure budget.

The county of Taita/Taveta is also among those affected by incompliance at both allocation and actual expenditure
stages, as shown in Table 5. This county highlights the inclusion of conditional grants attached to development
partners as their major reason for not adhering to this limit in the CBROP 2017. Further challenges include:
a.

Disagreements and disputes in the location of projects.

b.

Challenges in the procurement process.

c.

Non-involvement of the technical staff in project planning of Ward equalization projects leading to
disparities between the budgeted and tendered amount.

d.

Disagreements during the implementation of projects.

e.

Lack of a monitoring and evaluation framework.

f.

Late disbursement of development funds from the exchequer.

While the needs for every County government in different financial years keep varying, the recurrent and
development expenditures in all counties keep fluctuating. However, one key challenge is that counties cannot
raise the funding/ revenue as projected and approved at the beginning of the financial year.

CEILING 2: ALLOCATION FOR THE COUNTY EQUITABLE
SHARE
The division of revenue
The constitution requires that nationally raised revenue be shared equitably between the national and county
governments. In each financial year, the revenue to be apportioned to counties should not be less than 15% of
nationally raised revenue shareable between the two levels of governments. This revenue should be based on the
most recent approved audited revenue collected by the national government.
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The Commission on Revenue Allocation (CRA) and the National Treasury give recommendations each financial year
on how much money should be allocated to national and county governments through the Division of Revenue Act
(DORA), referred to as vertical revenue sharing. These recommendations are deliberated and approved by both
houses of parliament. Therefore, the final size of funding to be devolved to individual counties is through the
County Allocation Revenue Act (CARA) as approved by parliament.

The shareable revenue
From the total revenue collected by the national government, the national obligations such as payments of public
debt, salaries to constitutional commissions and pensions are deducted, then the remaining amount is shared
between the national and county governments. Table 10 depicts the total recent approved audited revenue used
in Division of Revenue Acts and the total shareable revenue shared vertically between the national and county
governments.

Table 7: Equitable share allocation based on recent approved audited national government
revenue (KShs. Billion)
National Transfers/Equitable Share
Recent Approved Audited Revenue -As
used in the Division of Revenue Act.
Total Shareable Revenue (National and
County governments)
Proportions
Proportion of Equitable share to Recent
Approved Audited Revenue
Proportion of Equitable Share to Total
Shareable Revenue

FY 2015/16
259.8
776.9

FY 2016/17
280.3
935.7

FY 2017/18
302.0
935.7

1242.7

1380.2

1560.3

FY 2018/19
314
935.7
1688.5

33.4%

30.0%

32.3%

33.6%

20.9%

20.3%

19.4%

18.6%

Source: County Allocation Revenue Acts FY 2014/15-2017/18

Based on these revenues, the proportions of national transfers to counties were 33%, 30%, and 32% and 34% in FY
2015/16, 2016/17, 2017/18 and 2018/19, respectively in Figure 8. Taking the equitable share allocations approved
in the Division of Revenue Acts from 2015 to 2017, the set minimum share of at least 15% was achieved in each of
the years. However, there is a discussion on the latest approved audited revenue 18 used in each of the years. The
audited revenue of KSh. 776.9 billion used in 2015/16 was based on the revenue numbers of 2012/13. Whereas, in
the three subsequent years, 2016/17, 2017/18 and 2018/19, the audited revenue numbers used were of KSh.
935.7 billion for the year 2013/14. Therefore, the audited revenues used in the four years are quite old and make
the share of the equitable share lesser than it would be if later year audited numbers that are available were used.
18

Constitution of Kenya 2010 Article 203(3).
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To check for this, we also calculated the equitable share based on the sharable revenue in each of the four years.
This shows a declining share of revenue going to the counties, which contrasts with the share against the last
audited revenue numbers that show episodes of growth over time.

Figure 3: Proportion of equitable share to recent approved audited revenue and total shareable
revenue from FY 2015/16 to 2018/19.
33%

34%

32%

30%

Percentage

35%
30%

20%

21%

19%

19%

25%
20%
15%
10%
5%
0%

FY 2015/16

FY 2016/17

FY 2017/18

Proportion of Equitable share to Recent Approved Audited Revenue

FY 2018/19

Proportion of Equitable Share to Total Shareable Revenue

Source: IBPK Analysis- Data from County Allocation Revenue Acts FY 2014/15-2017/18.

The absolute equitable share is growing.
The equitable share is the major source of revenue to counties, and the total allocation has been slowly fattening
over the period reviewed, as shown in Table 12. In the four years, we evaluated the equitable share made up over
70% at the approval level and more than 80% at an actual level, as shown in Figure 4. This implies that counties are
very dependent on national transfers to execute their basic services.

Table 8: Absolute equitable share revenue to counties

Financial Year
Equitable Share/National Transfer

FY 2015/16 - Actual
Available
Equitable
Revenue
259.77

FY 2016/17 - Actual
Available Equitable
Revenue
280.3

Source: County Budget Implementation Review Reports FY 2015/16-2018/19
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FY 2017/18 - Actual
Available
Equitable
Revenue
302

FY
2018/19
Actual
Available
Equitable Revenue
314

The impact of adherence to equitable share floor limit
It is notable that if the latest audited revenue could have been used during the reviewed period, this could see
some more funds channeled to counties equitable share than what they usually received in the prior years
reviewed. The growth of the equitable share continues to decline throughout the review. Failing to adhere to this
ceiling may deny devolved basic service delivery to citizens. 19

Emerging challenge
There are also variabilities between the National Treasury and Commission of Revenue Allocations on the
recommendations for the allocation of equitable share. The two institutions do not agree on the revenue growth
factor that should be used to determine the growth of the equitable share.20

CEILING 3: THE COUNTY GOVERNMENT RECURRENT
EXPENDITURE SHOULD BE LESS THAN THE TOTAL
COUNTY’S REVENUE
The Public Finance Management Act 2012 also limits the size of the budget that can be spent on recurrent
expenditure.21 The county governments' recurrent budgets should be less than their total revenue. In addition, the
PFM Act directs that any loans taken by the government should only be used for development expenditure. This
restriction may explain why this ceiling was set because if recurrent items were part of the deficit, counties cannot
borrow to fund such budget lines.

The operative rule in all democratic regimes embraced the balanced budget norm that spending during a fiscal
year should not exceed that year’s revenue. Some other countries’ governments differ in applying this rule;22 some
19

https://www.internationalbudget.org/wp-content/uploads/ibp-kenya-icpak-joint-memorandum-to-senate-division-ofrevenue-2019.pdf - the growth of equitable share continues to decline from 15% in FY 2015/16 to eight percent in 2016/17 and
201718.
20Page 1-The National Treasury and the Commission on Revenue Allocation still do not agree on what is the revenue growth
factor that should be used to determine the growth of the equitable share between 2018/19 and 2019/20. This is the third year
that this has happened. While CRA is proposing using a 3-year inflation average the National Treasury is quite vague on how low
revenue collection has been applied to arrive at its’ proposal. - https://www.internationalbudget.org/wp-content/uploads/ibpkenya-icpak-joint-memorandum-to-senate-division-of-revenue-2019.pdf
21Recurrent expenditure includes regular expenses on running a county government that includes wages and benefits of public
officers, operational costs, and funding of maintenance of existing infrastructure.
22 This applies to different countries that have this rule.
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apply it only to current and expenditure, others to investment income and expense. Some counted money carried
over from previous fiscal years; others included cash received during the year.23 In Germany, expenditure cannot
grow faster, on average, than revenue,24 and this rule applies to both central and regional governments. The
Kenyan PFM Act of 2012 uses the total budget.

Taita/Taveta and Nairobi City recurrent expenditures are over 90% of
their county budget in FY 2017/18
During the period reviewed, all county governments adhered to the set limit on recurrent expenditure and kept
their recurrent expenditures below their total revenues at both allocations and actual expenditure stages. Despite
this, recurrent spending at both allocation and actual spending varied with relatively higher proportions at the
actual stage. In FY 2017/18, Taita/Taveta was just six percent away from exceeding the recurrent expenditure limit.
Moreover, Nairobi City's recurrent expenditure was at 91% in FY 2017/18, as shown in Error! Reference source not
found.The table further indicates the proportions for each county’s recurrent expenditures at both allocation and
actual spending stages to total allocations and total expenditure for the three financial years. Kiambu County’s
recurrent allocations and actual expenditures in the last three financial years of 2015/16, 2016/17 and 2017/18
were a bit high, but at some constant level. However, other counties like Turkana have seen their recurrent
spending rise quite rapidly. In 2015/16, the recurrent expenditure was 37%, and in 2018/19, it stroked the 84%
mark. Notably, Mandera and Mandera incurred the least in FY 2018/19 on recurrent expenditure at 52% each.

23 https://www.oecd.org/gov/budgeting/43494591.pdf-Expenditure ceilings avoid the risk of contributing to already high tax
burden (Anderson and Minarik,2006).
23https://www.imf.org/external/datamapper/fiscalrules/Fiscal%20Rules%20at%20a%20Glance%20%20Background%20Paper.pdf
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Table 9: Top ten and bottom ten spenders on recurrent expenditure to total county revenues
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Varied factors affect the county governments recurrent expenditure. One explanation in the CBROPs and the
Controller of Budget Implementation reports is that counties inherited huge wage bills from the defunct local
authorities as well as the devolved staff, especially health staff. This could be one of the reasons for high recurrent
expenditures in the counties affected. Since the size of recurrent expenditures to the total county budget has been
growing over the first three-year period analyzed with a slight drop in FY 2018/19 and the long term, counties
might get to a point when the recurrent expenditures will hit this ceiling and thus some counties may be forced to
borrow25 to fund their capital projects which the PFM Act regulations allow.

Personnel emoluments
The county governments' compensation to employees is inclusive of staff benefits such as employer contributions
to health insurance and retirement benefits. And, on average, it made up 36% of the total budgets at allocation
level over the four-year period we evaluated and 44% of the total actual budget expenditure by all the 47 counties.

CEILING 4: COUNTY REVENUE TAKEN UP BY PERSONNEL
EMOLUMENTS
There are two different directions given on the ceiling related to compensation to employees in the PFM Act and
the enabling regulations.

Ceiling 4.1: County revenue taken up by personnel emoluments
expenditure should not exceed 35% of county revenue.
In this first case, the PFM Act 2012, which is further clarified in the county PFM Regulations 2015 as the county
government wages and compensation to employees shall not exceed 35 per cent of the county’s total revenue.

Ceiling 4.2: County government’s personnel emoluments expenditure
should not exceed 35% of county equitable share revenue.

25 Borrowing

powers for county governments, paragraph 177.
http://kenyalaw.org/kl/fileadmin/pdfdownloads/LegalNotices/35PublicFinanceManagement_CountyGovernments_Regulations2015.pdf
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While this second instance found in the annexed pages of the national PFM regulations limits county governments
compensations to employees not to exceed 35% of their equitable revenue share,26 therefore, there is a lack of
clarity on which should be the basis, because using the two approaches leads to different results when analyzed.

The wage bill at the county level includes four key employee groups:
1.

Devolved staff from the national government who were attached to devolved functions,

2.

Staff who were inherited from the former local authorities and

3.

Staff related to new county structures like county assembly and county executive. This includes
mandatory positions such as governors, MCAs and ward administrators that the law requires to be
established at the county level.27

4.

Newly hired staff to bridge the gaps of understaffing.

In Figure 9, the number of counties that complied with the personnel emoluments rule have been few and have
been dropping over the reviewed period.

Figure 4: The number of counties that complied to personnel emolument - 35% ceiling max.
The Number of Counties Complied to Personnel Emoluments Ceiling fro FY 2015/16 to FY 2017/18
30
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Source: IBPK Analysis- Data from 1st and 4th Quarter County Budget Implementation Review Reports FY 2015/16-2017/18 and
County Revenue Allocation Acts from FY 2015/16 – 2017/18

26 Kenya

Subsidiary Legislation, 2015 (Pg. 309)-The additional fiscal responsibility
http://www.parliament.go.ke/sites/default/files/2017-05/Legal_Notice_No._34_National_Govt_Regu.pdf
27 Most of the high wage bill at the county level is either inherited (from national government and the local authorities) or
related to mandatory costs of new county structures. Salaries for staff performing devolved county functions, inherited from
defunct local authorities and new public officers are in pg. 7- https://www.internationalbudget.org/wp-content/uploads/kenyacounty-budget-implementation-in-2015-16-ibp-2017.pdf
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When we analyzed actual personnel emoluments expenditure to the total actual county expenditure, the number
of counties complying with the rule dropped from 16 to 11 to three in FY 2015/16, 2016/17 and 2017/18,
respectively, and rose to five in FY 2018/19. The drop is also further noticed when based on equitable share
revenue where only nine counties complied in FY 2015/16 and the number dropped to six in 2016/17 and further
to five in FY 2017/17 and 2018/19. Surprisingly, when average personnel emoluments for the four years were
analyzed, only six counties were under the required maximum threshold at the actual level from 19 at the approval
level.

Tables 14, 15 and 16 represent the top and bottom ten expenditure proportions of personnel emoluments to each
county’s total allocation, actual revenue expenditure and equitable share, respectively. In FY 2015/16,
Elgeyo/Marakwet had the highest personnel emoluments to the total county revenue with their absolute figure
rising gradually and with a proportion of more than 60% of their county actual budget in FY 2015/16, dropping to
52% in FY 2016/17 and back up to 59% in FY 2017/18. Machakos had the highest growth coming to 2017/18,
where its proportion was 65% of the actual revenue expenditure; this was high compared to previous years, where
it was at 46% and 45% in 2015/16 and 2016/17, respectively.

One key observation in the Machakos county case is the unsteady revenue available, with the actual revenue at 8.3
billion in 2015/16 but 9.1 billion and 7.4 billion in FY 2016/17 and 2017/18, respectively. Notably, in FY 2018/19,
Machakos County's total expenditure was 11.65 billion, which is much higher than for FY 2017/18. From this,
Machakos had their personnel emoluments at 50%.

Table 10: Top 10 and bottom 10 - Proportion of personnel emoluments to total approved
county revenue - FY 2015/16 – FY 2018/19
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Table 11: Proportions of actual personnel emoluments to total actual county expenditure

Table 12: The proportions of personnel emoluments to Equitable Share FY 2015/16 to FY
2017/19

Mandera county had the least personnel emoluments in 2016/17 with only 17% of its equitable share.

Based on the Controller of Budget report for the annual County Budget Implementation Review where the actual
personnel emoluments expenditures to actual total revenue expenditures were analyzed, only three counties in FY
2017/18: Mandera, Marsabit, and Kilifi, operated within maximum allowable limits at 24.9%, 28.7% and 33.8% on
personnel expenses. And these three counties are below 35% in all the four financial years reviewed.
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Further, about 30 counties have actual spending on personnel emoluments above the maximum threshold in all
three financial years. Of note, Taita/Taveta, Elgeyo/Marakwet, Nairobi City and Tharaka-Nithi counties are among
the leading counties with the highest actual personnel emolument’s expenditures to actual total county
expenditures as shown by the trends in Table 15.

Compliance by counties that were formerly provincial headquarters on
personnel emolument rule
There is low compliance on the personnel expenditure rule by counties that were formerly provincial
headquarters. When Table 16 compliance is compared to Figure 9 compliance at the actual allocation stage, only
one county that was formerly a provincial headquarters is among the 16 counties that complied. This means that
counties that housed former provincial headquarters were more likely to breach the personnel expenditure ceiling
rule. Further, when personnel expenditure to equitable share is factored, then all the eight counties violated the
rule as in the analysis in Table 16.

Table 13: Compliance on personnel emoluments for counties that were formerly provincial
headquarters

Source: 4th Quarter County Budget Implementation Review Report FY 2015/16-2018/19 and County Revenue Allocation Acts
2015, 2016, 2017 & 2018

Adherence to personnel emolument rule by counties falling in the
upper and lower quartile, based on their equitable share
From the analysis in Table 17, light-yellow-shaded cells represent compliance and unshaded cells represent noncompliance; the general trend in terms of adherence shows that counties falling on the upper quartile were more
compliant as compared to counties that fell on the lower quartile.
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Table 14: Compliance on personnel emolument rule by counties that falling on the upper and
lower quartile based on their equitable share over four financial years

Why some counties are unable to contain their wage bill
In Table 16, the proportions of personnel expenditure to equitable share show that in FY 2015/16, Nairobi City
County expenditure exceeded its equitable share by four per cent in 2015/16, meaning Nairobi City County
personnel emoluments are high and more than its equitable share. The available budget Implementation reports
from the Controller of Budget give some reasons why this is a challenge:

28

i.

Violation of Salaries and Remuneration Commission guidelines on job grading, salary structures and
compensation of employees, regulations on the use of approved staff establishments and payments of
staff through Integrated Payroll and Personnel Database.

ii.

High fixed costs primarily inherited by some counties relative to their equitable share. Salaries for national
staff performing devolved functions and former local authority staff are not factored in equitable share.

iii.

Recurrent expenditures have increased due to an increase in salaries and wages resulting from yearly
increments, new hiring, and promotions of personnel in the County government.28

iv.

Poor collection of local revenue.

Pg. 42- https://kakamega.go.ke/download/kakamega-county-budget-and-review-paper-cbrop-2018/#
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CEILING 5. NATIONAL GOVERNMENT - PERSONNEL
EMOLUMENTS
Ceiling 5.1: National government’s expenditure on wages and benefits
not to exceed 35% of the national government’s revenue.
The PFM Act 2012 section 15(2)(b) requires the national government’s expenditure on the wages and benefits 29not
to exceed 35% of the national government’s revenue. In addition, and rather confusing, section 26 (1) of the
national government PFM regulations 2015 which says, “the national government expenditure on compensation of
employees shall not exceed 35% of the national government equitable share of the revenue raised nationally plus
other revenues generated by the national government pursuant to Article 209 (4) of the Constitution.”30

Ceiling 5.2: National government personnel emoluments should not
exceed 35% of the equitable revenue share
In annex XVIII of the same regulations, the personnel emoluments should not exceed 35% of the equitable revenue
share. Therefore, this is another case where it is not clear what personnel emoluments should be based on.

Four government institutions give different numbers on the wage bill.
The publications of four distinct government institutions: (1) Salaries and Remuneration Commission (SRC)-Wage
Bulletins, (2) the Office of Controller of Budget - National Budget Implementation Review Reports, (3) National
Treasury- Budget Policy Statements, and (4) the Kenya National Bureau of Statistics-Economic Surveys each report
a different number for the national government wage bill. While the wage bill as reported on the Economic Survey
and Budget Policy Statement are close and around 300-450 billion each fiscal year, the Salaries and Remuneration
Commission reported it is as high as over 500 billion. The wage bill from the Controller of Budget National
Implementation Review reports it as barely more than 300 billion. In Figure 10, the trends of wages and salaries
from the four government institutions are compared.

29

The implementation reports indicate that the personnel emoluments include: basic salaries for permanent employees, basic
wages for temporary employees, personal allowances paid as part of salary, employer contributions to compulsory National
Social Security Schemes and employer contributions to compulsory health insurance schemes. Notably, public sector wage bill
is financed through taxed revenue by the government.
30 The national government PFM Act 2015 regulations. http://www.parliament.go.ke/sites/default/files/201705/Legal_Notice_No._34_National_Govt_Regu.pdf
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Figure 5: Comparison of the wage bill - from four national government sources (KSh. billion)
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Source: Budget Policy Statement 2019, Economic Survey 2019 (pg. 42), National Budget Implementation Review Reports 2015/16
- 2017/18, Salaries and Remuneration Commission Secular 2018.

Why variations in national government wage bill
From our analysis, it seems that the wage bill from the Controller of Budget Implementation Reports might not
report the full figure of the wage bill. Similarly, the National Treasury’s Budget Policy statements or Salaries and
Remuneration Commission may have other documents that have extra or different figures on the wage bill; if this
is the case, then these documents should be provided and made accessible to the public.

The swollen wage bill is a burden to the government
The wage bill from the implementation reports in FY 2015/16 was 311.8 billion and rose to 329.8 billion in FY
2016/17 and further increased to 377.7 billion in FY 2017/18. While according to SRC, the national government
wage bill in 2015/16 was 508.4 billion, which further rose to 544.8 billion in 2016/17 and finally to 547.4 billion in
2017/18. This implies that the wage bill has been swelling contrary to 2013/14 projections, as shown in Error!
Reference source not found.
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Figure 6: Wages and benefits projections

Source: Budget Review and Outlook Paper-September 2014.

In the implementation reports, the proportions are calculated based on total recurrent expenditure, which hides
the true proportion of the public wage bill instead of what the ceiling states.

Table 15: The national government proportions of personnel emoluments
FY 2015/16

FY 2016/17

FY 2017/18

Wage Bill-Controller of Budget Implementation Reports
Budget Policy Statement 2019-Wages and Salaries
Wage Bill-National Government- SRC

312
341
508

330
393
545

378
429
547

Wage Bill Economic Survey 2019

380

407

441

1153

1306

1365

983
1158

1106
1253

1246
1388

27%
30%

25%
30%

28%
31%

44%

42%

40%

33%

31%

32%

32%

30%

30%

The Four Government Institutions Wage Bill (Sources)

Revenue and Expenditure

Ordinary Revenue-National Government Revenue
National Government – Equitable Share
Total Expenditure (Development and Recurrent excluding CFS)
Analysis (Proportions)
The proportion of COB Wage Bill to National Government Revenue
The proportion of BPS Wage Bill to National Government Revenue
The proportion of SRC Wage Bill to National Government Revenue
The proportion of Economic Survey Wage Bill to National Government
Revenue
The proportion of COB Wage Bill to National Government Equitable
Share

The proportion of BPS Wage Bill to National Government Equitable Share 35%
36%
34%
The proportion of SRC Wage Bill to National Government Equitable Share 52%
49%
44%
The proportion of Economic Survey Wage Bill to National Government
Equitable Share
39%
37%
35%
The proportion of COB wage Bill to Total Expenditure (Actual excluding
CFS)
27%
26%
27%
The proportion of BPS wage Bill to Total Expenditure (Actual excluding
CFS)
29%
31%
31%
The proportion of SRC wage Bill to Total Expenditure (Actual excluding
CFS)
44%
43%
39%
The proportion of Economic Survey wage Bill to Total Expenditure (Actual
excluding CFS)
33%
33%
32%
Source: 4th Quarters National Government Implementation Review Reports FY 2015/16-2017/18, Salaries and Remuneration Commission
Secular 2018, Budget Policy Statement 2019, Economic Survey 2019.
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The Budget Policy Statement 2019 proportionally gives the national wage bill to equitable revenue as 32%, 29%
and 32% in FY 2015/16, 2016/17 and 2017/18, respectively. Though they have based proportions on national
government equitable share, they have used different values from what the SRC has in their documents. Also, the
figures in the Budget Policy statements might not have included all the salaries.

Table 18 indicates the proportion of wage bill from the Controller of Budget, Economic Survey, and Budget Policy
statements to national government revenue, equitable share, and total actual expenditure have been almost at
the required level by the PFM personnel emoluments ceiling. However, the proportions of the wage bill from the
Salaries and Remuneration Commission was above the required maximum threshold.

The national government implementation reports from the Controller of Budget do not provide any wage bill
proportions to what the law requires. They based their calculations simply on total recurrent expenditure hiding
the true picture of the size of the wage bill. The size of the wage bill for counties from the implementation reports
should be replicated to the national government. This can be a threat to sustaining government expenditures on
development. The international standards require the wage bill to be contained between 30-40 percent of the
government’s revenue. And this has not been achieved in Kenya.

COMPARATIVE STUDIES AND COMPLIANCE OF FISCAL
RULES
There is limited analytical work on the impact of budget conditions on expenditure and overall development
strategy. However, existing research shows that fiscal rules31 operate at the crossroads of politics and economics
and effect budget practice even when they are not effective.32 The national and sub-national government ceilings
in Kenya are effective and statutorily based on the Public Finance Management Act laws. While politics and
economics can negatively influence the budget ceilings and countries have been found in violation of the
Maastricht Treaty and Stability Pact, the fiscal posture of most European countries is more disciplined due to the
presence of their fiscal rules.33

31

Fiscal rules are defined as standing commitments to specified numerical targets or ceilings for some key budgetary
aggregates.- https://openknowledge.worldbank.org/bitstream/handle/10986/24577/9781464804953.pdf?sequence=2
32 The impact of politics and economics on fiscal rules.pg. https://www.oecd.org/gov/budgeting/43494591.pdf
33 Discipline in fiscal rules pg. 20. https://www.oecd.org/gov/budgeting/43494591.pdf
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Why have fiscal rules?
In practice, fiscal rules have been adopted for a wide variety of reasons, for example:
a)

to ensure macroeconomic stability, as in post-war Japan,

b) to enhance the credibility of the government’s fiscal policy and aid in deficit elimination, as in some
Canadian provinces,
c)

to ensure the long-term sustainability of fiscal policy, especially when the population is aging, as in New
Zealand; or

d) to minimize negative externalities within a federation or international arrangement, as in the European
Economic and Monetary Union.

Will imposing sanctions fit the Kenyan system?
In Italy, when fiscal rules were first introduced for sub-national governments through the Domestic Stability Pact in
1999, sanctions were initially monetary, based on cuts of transfers to non-compliant entities. However, it was soon
realized that this further exacerbated the latter’s financial difficulties at a time of distress.

More generally, it is now recognized that financial sanctions give rise to a time consistency problem, as fining a
local government already experiencing difficulties could be politically difficult or even unconstitutional (Joumard
and Kongsrud, 2003). For these reasons, in practice, sanctions have generally moved away from monetary to
administrative measures.26

The law contemplates sanctions both at the institutional and individual levels. A state that does not comply with
the law may be subject to limits on new credit operations, transfers, and guarantees from the central government.
At the individual level, a government official can lose position, lose the right to hold a public sector position for five
years, and even be arrested and fined. The law also includes provisions to increase the transparency of fiscal
information.34 In Table 19, the types of sanctions applied in various countries is captured.

34

Sanctions for non-compliance for fiscal rules in Brazil
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.200.165&rep=rep1&type=pdf
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Table 16: Types of sanctions and enforcement mechanisms in selected countries

Austria

Belgium

Canada

Germany

Type of sanctions Enforcement mechanism
Financial: Non-compliant local governments have to pay a fine
proportional to the shortfall, up to a ceiling. If compliance is
obtained within one year, the fine is returned; otherwise, the
funds are allocated across compliant governments.
Administrative: Limits on subnational borrowing.

Administrative: In four provinces, ministries and members of
the executive council are subject to significant cuts in wages for
failure to achieve fiscal targets.
No formal sanctions.

Ireland

Administrative: Defaulting authorities can be removed from
office and replaced by a commissioner appointed by the central
government.
Italy
Administrative: Limits on the purchase of goods and services;
prohibition to hire new staff and to contract debt to finance
investment.
Spain
Administrative: Non-compliant authorities have to submit a
plan for correcting any fiscal deficit
Source: Joumard and Kongsrud, 2003.

Enforcement mechanism
Co-operative: The application of sanctions depends on the
unanimous decision of a commission involving the federal and
local governments.
Co-operative: The federal government is allowed to limit regional
borrowing, following a recommendation of the Supervisory
Council and in consultation with regional governments.
No formal coordination. Non-binding budget coordination exists
via dialogue among ministers.
Co-operative: The Financial Planning Council (formed by the
federal government, the states [Lander] and representatives of the
communities) is charged with monitoring fiscal developments at
all government levels and making recommendations in cases of
non-compliance.
Centralized: Subnational governments are monitored and
controlled by the Department of the Environment and Local
Government.
Co-operative: The State-Local Government Conferences are
involved in the monitoring process.
Centralized.

Fiscal rules: Brazil
The federal nature of government has been critical in shaping fiscal policy management in Brazil. Since the 1960s,
Brazil has gone through various periods of political and economic central consolidation and decentralization. The
latest trend has reinforced the federal, decentralized nature of the Brazilian state. Under the 1988 constitution,
the federation comprises three levels of government, the Federal Government, twenty-six states plus the Federal
Capital District, and 5,564 municipalities.35

The intergovernmental transfers financed through revenue-sharing rules laid down in the 1988 Constitution
represent one of the pillars of Brazil’s fiscal federalism structure. Transfers between the three tiers of government
represent more than 8% of GDP or more than 20% of general government tax revenues. Brazil’s large and complex
system of intergovernmental transfers encompasses unconditional and conditional transfers, as well as mandatory
and voluntary ones. Moreover, transfers may or may not require beneficiary contributions.29 This is somewhat

35http://siteresources.worldbank.org/BRAZILEXTN/Resources/Brazil_PublicManagement_English.pdf
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different from the Kenyan case with a two-tier level government, where intergovernmental transfers are set at a
minimum of 15% of the latest audited national revenue.
Brazil’s automatic and formula-based nature guarantees transparency and autonomy, keeping political
interference at bay. Unconditional transfers—financed by well-defined revenue-sharing mechanisms – account for
about 5% of GDP or just over 60% of the total. About half of these transfers aim to reduce regional disparities
(equalization) and represent direct transfers of income taxes to states and municipalities under the states and
municipalities’ participation. The FPE redistribution formula, embedded in the Constitution of 1988, is positively
correlated with a state’s population and the inverse state per capita income in 1989. Although the law required
these proportions to be reviewed in 1992, this still has not been done. In its turn, the FPM rules establish two
groups of municipalities: state capitals, which receive 10 per cent of the FPM resources, and non-capital
municipalities, which received 86.4 per cent. The remaining 3.6 per cent form a reserve to be distributed to the
most populous municipalities. The allocation to state capitals depends on both population and per capita income
criteria. However, non-capital municipalities’ allocation depends exclusively on population, with a minimum
allocation based on population ranges. 36

A Fiscal Responsibility Law is in place since May 2000, and the expenditure rules are a statutory basis that applies
to the general government. Following the balance of payments crisis in 1998/9, Brazil enacted its highly publicized
Fiscal Responsibility Law in 2000.37 The law sets out several numerical fiscal indicators: DR, ER (since 2000):
i.

Personnel expenditure is limited to 50 percent of net current revenue 38 for the federal government and
60% for states and municipalities. Within each level of government, the law further specifies limits for the
executive, legislative, judiciary and other offices, where applicable.

ii.

Permanent spending mandates cannot be created without permanent revenue increases or spending
cuts.

In the case of non-compliance, corrective measures need to be taken and can result in sanctions (the Fiscal Crimes
Law details penalties for mismanagement, ranging from fines to loss of job). 39 Furthermore, it includes stricter

36http://siteresources.worldbank.org/BRAZILEXTN/Resources/Brazil_PublicManagement_English.pdf

and
https://www.oecd.org/gov/budgeting/43494591.pdf
37Brazil government sets out the fiscal rule on wage bill
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.200.165&rep=rep1&type=pdf page 8.
38 Sum of revenues from taxes and contributions, on assets, on industrial and agricultural activities, on services, on current
transfers and on other current revenues, less:
39https://www.imf.org/external/datamapper/fiscalrules/Fiscal%20Rules%20at%20a%20Glance%20%20Background%20Paper.pdf
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limitations for politicians' final year in office to limit the political business cycle. 40 In Brazil, the enforcement of
certain provisions of the fiscal responsibility law is delegated to the judiciary system. 41

In some countries, expenditure rules fulfilled their purpose. Following successful consolidations in Belgium,
Canada, and the United States in the 1990s, these countries did not see the need to follow their national
expenditure rules anymore. Especially in the United States, spending pressures increased during an economic
boom at the end of the 1990s. More spending was made outside the expenditure ceilings via an emergency
spending category (CBO, 2003). The ceilings were raised ad hoc several times in the two years preceding the
abandonment of the rule in 2000.

Fiscal rules: Japan
Japan had problems complying with its fiscal rules during the financial crisis and decided to implement new
expenditure rules.42 The Fiscal Management Strategy, in effect since June 22, 2010, introduced a Medium-term
Fiscal Framework, including an “Overall Expenditure Limit” (the amount of the General Account Expenditure,
excluding debt repayment and interest payment, should not exceed that of the previous fiscal year).
Reconstruction-related expenditures are to be managed separately from other expenditures, accompanied with
their financial resources (cutting other expenditures, non-tax revenues including sales of government’s assets, and
tax revenues by special taxes for reconstruction). In 1947 and 1998, the Japanese government budget balance rule
was statutory and covered the central government. But in 2006, and again in 2010-2012, expenditure rules were
changed to political commitment and still covered central government. This expenditure ceiling was removed in
2013 under the current Abe administration.43

Between 2006-2008, through cabinet decision, the Japanese government set a numerical target by spending
category. The 2006 targets were intended to be valid through the financial year 2011, but they were only valid
between the 2007 and 2008 budgets and were abandoned in 2009 due to the crisis.

On a lighter note, the 1947 Budget Balance Rule, in which the Public Finance Law (Article 4) included a golden rule
that current expenditure shall not exceed domestic revenues. Since 1975, except from 1990 through 1993, the
government requested a waiver of this rule. 44 Importantly, there is no outside monitoring of these rules in Japan as
an enforcement measure.

http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.200.165&rep=rep1&type=pdf
Fiscal rules at subnational levels. Can they promote fiscal discipline? https://www.oecd.org/gov/budgeting/43469443.pdf
26 & 27 https://www.imf.org/external/pubs/ft/wp/2015/wp1529.pdf
43https://www.imf.org/external/datamapper/fiscalrules/Fiscal%20Rules%20at%20a%20Glance%20-%20Background%20Paper.pdf
44https://www.imf.org/external/datamapper/fiscalrules/Fiscal%20Rules%20at%20a%20Glance%20-%20Background%20Paper.pdf
40
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Fiscal rules: Sweden
Sweden has a 2-tier system of local government comprised of 21 counties and 290 municipalities. Beginning with
the budget for 1997, through coalition agreement as a legal basis, the nominal expenditure ceiling for Central
Government and the pension system is set for a three-year period with the outer year added annually.45 Ceilings
cannot be adjusted except for technical issues. Since the expenditure ceiling is set three years in advance, there is
an obvious interest in having access to realistic and reliable expenditure forecasts founded on a credible and
consistent macroeconomic framework.46 Unlike in Kenya, where it applies to allocation and actual spending, the
expenditure ceiling in Sweden applies to actual expenditure. The Swedish government closely monitors and adjusts
their budget expenditure to meet the required conditions to ensure the expenditure on development budget is
complied. For several years in the early 2000s, forecast expenditures exceeded their ceilings, and the government
was forced to reduce expenditure to avoid exceeding it.

The fiscal policy framework consists of several targets and principles for fiscal policy and methods to monitor and
evaluate these and ensure transparency. The framework consists of the following elements:


Budget policy targets (surplus target, debt anchor, expenditure ceiling, balanced local government
budgets),



A disciplined central government budget process,



External monitoring of fiscal policy, and



Openness and clarity.

In Australia, political change was more important, and the first political commitment to an expenditure rule was
only made for the life of the current parliament. The parliament did not specify the new rule after the election in
early 1988; the new parliament did not specify a new rule. 47

45
46

https://igees.gov.ie/wp-content/uploads/2016/06/EU-Fiscal-Rules-and-International-Expenditure-Rules.pdf
The expenditure ceilings cover all expenditure in the central government. https://www.oecd.org/sweden/43469418.pdf
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CONCLUSION
The adoption of budget ceilings at the national and county levels by the Kenyan government was the best option
to ensure fiscal discipline. Despite these rules enshrined in the constitution and through PFM laws, there is still low
compliance, especially at the actual expenditure stage. Since devolution kicked off, some counties tried to
maintain the set limits while others breached them, depending on the nature of the county. There is a need for
keen monitoring on the implementation of the budget to realize the targets and conform to the spending limits.
Political and economic conditions influence the effectiveness of budget rules; they are made by political leaders
and are enforced or breached by them,48 and when an opportunity arises, politicians are likely to evade budget
ceilings and even more likely during the final years of serving in the office and during the electioneering periods.

We noted that some counties are faced with challenges that are beyond their control. From the start of the
devolution, these counties had expenditure challenges to which bailouts were recommended by the Commission
of Revenue Allocation but never advanced. The proposed bailouts were envisioned as a way to cushion counties
with high personnel emolument costs for a limited period, as they addressed the challenges in staff rationalization.

Some countries have achieved fiscal discipline at subnational levels through sanctions, but some are opposed to
this practice as it could deny services to the citizens who had no part in violating the ceilings. Others have come up
with redefined administrative sanctions that may well suit a Kenyan system where a state officer may lose a
position or be imprisoned or fined for breaching the ceiling. If enforced strictly, politicians will be keen to protect
and ensure fiscal prudence and avoid not being held liable.

Many governments have adopted fiscal rules only when they were faced with difficult economic times in their
budgeting process and crisis, but for Kenya and its counties, it was adopted at the initial stages of devolution.

48

Can rules be effective when politicians do not want them or when economic conditions are unfavorable? If the answer to this
question is “no”, then why have rules at all? https://www.oecd.org/gov/budgeting/43494591.pdf - The role of Fiscal rules, Allen
Schick.
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